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EVEN THOUGH A COURT MAY HAVE JURISDICTION OVER THE ..."
PARTIES TO A LAWSUIT ON A TRANSITORY CAUSE OF ACTION,
CONSIDERATIONS OF JUSTICE AND CONVENIENCE TO ALL CONCERNED
MAY LEAD THE COURT IN TS DISCRETION TO REFUSE TO EXERCISE ITs
JURISDICTION AND TO FORCE THE PLAINTIFF TO SUE THE DEFENDANT
IN A MORE APPROPRIATELY AVAILABLE FORUM". ({.FF. SCOLES & P.
(HAY, "CONFLICT OF LAWS", (MINN, 1982, WEST PUBLISHING CO.), 363

FORUM ) "nka 8% ormn® 5w r 2070w, 000 719R 2% 00wt 0o 1 by anmow gemuprT
20 HAY-1 SCOLES Hw onovon Hary ar aeopyr 7y (NON CONVENIENS

ITIS DESIGNED TO AVOID THE HARDSHIP ON THE DEFENDANT AND ON™
THE COURT THAT CAN RESULT FROM UNDUE FORUM SHOPPING
SMPOSSIBLE UNDER ACCEPTED CONCEPTS OF JURISDICTION

{363-364 nya ,0w)
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UNLIKE ISSUES OF JURISDICTION, DETERMINATIONS OF FORUM NON "
CONVENIENS ARE NOT PURE QUESTIONS OF LAW; RATHER THEY

REPRESENT EXERCISES OF STRUCTURED DISCRETION BY TRIAL JUDGES
APPRAISING THE PRACTICAL INCONVENIENCES POSED TO THE

TECHNOLOGIES CORP. 637 F.21D. 775, 781 (D.C. CIR. 1980), CER'1. IIEN., 454
AULS, 1328
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THE FORUM NON CONVENIENS DETERMINATION IS COMMITTED TO "
THE SOUND DISCRETION OF THE TRIAL COURT. IT MAY BE REVERSED
ONLY WHEN THERE HAS BEEN A CLEAR ABUSE OF DISCRETION; WHERE
THE COURT HAS CONSIDERED ALL RELEVANT PUBLIC AND PRIVATE
INTEREST FACTORS, AND WHERE I'TS BALANCING OF THESE FACTORS

IS REASONABLE, I'TS DECISION DESERVES SUBSTANTIAL DEFERENCE".
((PIPER AIRCRAIT CO. V. REYNO 454 U5, 233, 257 (191
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HE DOCTRINE OF FORUM NON CONVENIENS HAS BEEN VIEWED AS ..."
ONE IN WHICH A COURT WILL EXERCISE ITS DISCRETION TO REMIT THE
PARTIES TO TRIAL IN ANOTHER AVAILABLE FORUM. THIS SHOULI) NOT,
HOWEVER, BE VIEWED AS ARBITRARY DISCRETION, FOR THE
DOCTRINE HAS WELL-DEFINED STANDARDS FOR THE EXERCISE OF
THAT DISCRETION AND CONSTITUTES A LIMITATION IMPOSED UPON
UTHE FORUM BY ITS OWN LAW
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ONCE THE PLAINTIFF HAS SATISFIED... (THE) CONSTITUTIONAL ™
STANDARD IN THE CHOICE OF AVAILABLE FORUMS, THIS LEADS TO
THE STRONG POLICY REASONS THAT THE CHOSEN FORUM SHOULD

NOT DISTURB THE PLAINTIFE'S CHOICE UNLESS THERE ARE
EXCEPTIONAL REASONS FOR IT. AS A CONSEQUENCE, THERE IS A
STRONG PRESUMPTION THAT THE FORUM IS APPROPRIATE IF
CONSTITUTIONAL JURISDICTIONAL STANDARDS ARE MET. THIS
PRESUMPTION IS FREQUENTLY STATED TO THE EFFECT THAT THE
COURT HESITATES TO DISTUREB

THE PLAINTIFF'S CHOICE FORUM AND WILL NOT DO SO UNLESS THE
SBALANCE OF FACTORS IS STRONGLY IN FAYVOR OF THE DEFENDANT
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THE DISTRICT COURT ACKNOWLEDGED THAT THERE IS ORDINARILY A™
STRONG PRESUMPTION IN FAVOR OF THE PLAINTIS CHOICE OF
FORUM, WHICH MAY BE OVERCOME ONLY WHEN THE PRIVATE AND
PUBIIC INTEREST FACTORS CLEARLY POINT TOWARDS FTRLAL IN THE
ALTERNATIVE FORUM. IT HELD, HOWEVER, THAT THE PRESUMPTION
APPLIES WITH LESS FORCE WHEN THE PLAINTHT OR REAL PARTIES IN
INTEREST ARE FOREIGN... THE DISTRICT COURT'S DISTINCTION
BETWEEN RESIDENT QR CITIZEN PLAINTIFFS AND FOREIGN PLAINTIFFS
S FULLY JUSTIFIED... WHEN THE HOME FORUM HAS BEEN CHOSEN, ITIS
REASONABLE TO ASSUME THAT HIS CHOICE IS CONVENIENT. WHEN
THE PLAINTIFF IS FOREIGN, HOWEVER, THIS ASSUMPTION IS MUCH
LESS REASONABLE. BECAUSE THE CENTRAL PURPOSE OF ANY FORUM
NON CONVENIENS INQUIRY IS TO ENSURE THAT THE TRIAL IS
CONVENIENT, A FOREIGN PLAINTIFF'S CHOICE DESERVES LESS
SDEFERENCE
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IN SHORT, TRIAL JUDGES APPLYING THE DOCTRINE OF FORUM NON "
CONVENIENS MUST WAILK A DELICATE LINE TO AVOID IMPLICTTLY



SANCTIONING FORUM SHOPPING BY EITHER LITIGANT AT THE EXPENSE
OF THE OTHER. DEFENDANTS BEAR A HEAVY BURDEN OF
ESTABLISHING THAT PLAINTIFF'S CHOICE OF FORUM IS INAPPROPRIATE
AND THAT THE ACTION SHOULD THEREFORE BE DISMISSED. AT THE
SAME TIME, HOWEVER, A PLAINTIFF CANNOT MERELY ARGUE THAT
HIS FORUM CHOICE DESERVES BLIND DEFERENCE BECAUSE IT DOES
NOT RISE TO THE LEVEL OF AN ABUSE OF PROCESS WHICH I8
VEXATIOUS OR 'OPPRESSIVE' TO THE DEFENDANT.. "AT THE LEAST, A
PLAINTIFF WHO CHOOSES (A COMPETENT BUT CLEARLY
INAPPROPRIATE FORUM IN WHICH TO BRING sUITY SHOULD BE
REQUIRED TO SHOW SOME REASONABLE JUSTIFICATION FOR HIS
FORUM STATE RATHER THAN IN A INSTITUTION OF THE ACTION IN THE
STATE WITH WHICH THE DEFENDANT, OR THE RES, ACT OR EVENT IN
"SUIT IS MORE SIGNIFICANTLY CONNECTED
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WHEN PRIVATE EQUITIES ARE IN EQUIPOISE, EVEN WITH THE EXTRA .7
DEFERENCE ACCORDED TO THE PLAINTIFF'S CHOICE OF FORUM, THE
GILBERT FACTORS OF PUBLIC CONVENIENCE MUST ULTIMATELY
GUIDE THE TRIAL JUDGE IN DECIDING WHETHER OR NOT TO GRANT A
MOTION TO DISMISS”
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BEFORE THE DOCTRINE OF FORUM NON CONVENIENCE EVEN COMES
JMINTO PLAY
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DEFENDANTS' MOTION TO DISMISS THE ACTION 15 GRANTED, ON ..
THE CONDITION THAT WITHIN 90 DAYS OF SERVICE OF THE ORDER
ENTERED HEREON, DEFENDANTS - APPELLANTS STIPULATE: (1) TO

WAIVE OBJECTION TO SUIT BEING BROUGHT IN THE UNITED KINGDOM
FOR THE RELIEF SOUGHT IN THE COMPLAINTS HEREIN AND TG WAIVE
OBJECTION TO THE JURISDICTION OF THE COURTS OF THE UNITED
KINGDOM IN THIS MATTER; (2) TO ACCEPT THE SERVICE OF PROCESS IN
THE l‘NHHJ KINGDOM;: (3) TO WAIVE OBIECTION TO COMPULSORY
THE WITNESSES AN PROCESS REQUIRING THE APPEARANCES OF
PRODUC IM)N OF DOCUMENTS AND TO MAKE THE SAME AVAILABLE AT
THEIR OWN EXPENSE; (4) TO CONSENT TO FULL FAITH AND CREDIT FOR
ANY JUDGMENT OBTAINED AGAINST THEM IN THE UNITED KINGIDOM
AND TO CONSENT TO PAY THE SAME; AND (5) TO WAIVE ANY DEFENSE
OF LIMITATION OF TIME, WHETHER STATUTORY OR OTHERWISE,
PROVIDED, HOWEVER, THAT THE SUIT IN THE UNITED KINGIDOM B
COMMENCED W’i’"l"i {IN 90 DAYS FROM THE DATE OF SERVICE OF THE
DEFENDANTS' STIPULATION UPON COUNSEL FOR THE PLAINTIEFES. IN
THE EVENT OF THE DEFENDANT'S FAILU M" TO COMPLY WITH THE
FOREGOING CONDITIONS THE ORDER OF SUPREME COURT IS AFFIRMEL

W

(63K v o)



IO PIIY S BT W PO DRI TR RO M wang® SIRmIN RV I O o
;(G’NW:JT": mhlab it b i i hhva e b h Latad mmm‘? T SN DN 2 RN ”'\3‘7) T TR
ST DT 180 TICT TEI RO T - TR RIND Wrnnt Lron

TR QY WP DN WD UOWAT 11D AT MR AEN P 7O 290 STp 007 .14
ANYIAND AT AR PN DR TV RV MR e 2

WK PO DAY TR WD MDY XN ME0D SWHN KD DHWHT 1Y 0 R 99T amaR
2o ow PAIN 77 Poa DDwRn 1O I DR R NN ST, DG Innavn

EVEN IF THE POTENTIAL AMOUNT OF RECOVERY HAS AFFECTEL .7
DEFENDANT'S DECISION TO SEEK TRIAL ELSEWHERE, THE
COMPARATIVE AMOUNT OF RECOVERY OBTAINABLE IN THE TWi
ALTERNATIVE FORUMS HAS NEVER BEEN CONSIDERED A FATUTOR
URELEVANT TO THE FORUM NON CONVENIENS INQUIRY
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WE DO NOT HOLD THAT THE POSSIBILITY OF AN UNFAVORABLE "
CHANGE IN LAW SHOULD NEVER BE A RELEVANT CONSIDERATION IN A
FORUM NON CONVENIENS INQUIRY. OF COURSE, IF THE REMEDY
PROVIDED BY THE ALTERNATIVE FORUM IS SO CLEARLY INADEQUATE
OR UNSATISFACTORY THAT IT IS NO REMEDY AT

ALL, THE UNFAVORABLE CHANGE IN LAW MAY BE GIVEN
SUBSTANTIAL WEIGHT; THE DISTRICT COURT MAY CONCLUDE THAF
MDISMISSAL WOULD NOT BE IN THE INTERESTS OF JUSTICE

254 Ty nw)
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THUS, A DISTRICT JUDGE'S FORUM WON CONVENIENS INQUIRY ™
SHOULD PROCEED IN FOUR STEPS. AS A PREREQUISITE, THE COURT
MUST ESTABLISH WHETHER AN ADEQUATE ALTERNATIVE FORUM
EXISTS WHICH POSSESSES JURISDICTION OVER THE WHOLE CASE.
NEXT, THE TRIAL JUDGE MUST CONSIRER ALL RELEVANT FACTORS OF
PRIVATE INTEREST, WEIGHING IN THE BALANCE A STRONG
PRESUMPTION AGAINST DISTURBING PLAINTIFES' INFITAL FORUM
CHOICE. I¥F THE TRIAL JUDGE FINDS THIS BALANCE OF PRIVATE
INTERESTS TO BE IN EQUIPOISE, HE MUST THEN DETERMINE WHETHER
NOT FACTORS OF PUBLIC INTEREST TIF THE BALANCE IN FAVOR OF OR
A TRIAL IN A FOREIGN FORUM. IF HE DECIDES THAT THE BALANCE



FAVORS SUCH A FOREIGN FORUM, THE TRIAL JUDGE MUST FINALLY
ENSURE THAT PLAINTIFFS CAN REINSTATE THEIR SUIT IN THE
ALTERNATIVE FORUM WITHOUT UNDUE INCONVENIENCE OR

UPREJUDICE
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IN ORDER TO JUSTIFY A STAY TWO CONDITIONS MUST BE SATISFIED, ©
ONE POSITIVE AND THE OTHER NEGATIVE: (A) THE DEFENDANT MUST
SATISFY THE COURT THAT THERE IS ANOTHER FORUM TO WHOSE
JURISDICTION HE 18 AMENABLE IN WHICH JUSTICE CAN BE DONE
SUBSTANTIALLY LESS BETWEEN THE PARTIES AT

INCONVENIENCE OR EXPENSE, AND (B) THE STAY MUST NOT DEPRIVE
THE PLAINTIFE OF A LEGITIMATE PERSONAIL OR UURII)I(‘AL
ADVANTAGE WHICH WOULD BE AVAILABLE TO HIM (F HE INVORED
JTHE JURISDICTION OF THE ENGLISII COURT
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THE CRITERIA OF OPPRESSION AND VEXATION (WERE)Y ABANDONED .7
IN FAVOR OF A LESS STRINGENT APPROACH, HARD TO DISTINGUISH
"FROM ONE OF FORUM NON CONVENIENS
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JUDICIAL CHAUVINISM HAS BEEN REPLACED BY JUDICIAL COMITY "
TO AN EXTENT WHICH T THINK THE TIME IS NOW RIPE TO
ACKNOWLEDGE FRANKLY IS... INDISTINGUISHABLYE FROM ThHE
MESCOTTISH DOCTRINE OF FORUM NON CONVENIENS
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SINCE THE QUES TION 18 WHETHER THERE XIS TS SOME O FHER FORUM Y
WHICH 1§ Cl ,ﬂ;.L-uR.l,’m MORE APPROPRIATE FOR THE TRIAL OF THI
ACTION, THE COURT WILL LOOK FIRST TO SEE WHAT FACTORS THERFE
ARE WHICH POINT IN THE DIRECTION OF ANOTHER FORUM. THESE ARE
THE FACTORS WHICH LORD DIPLOCK DESCRIBED, IN MACSHANNGON'S
CASE... AS INDICATING THAT JUSTICE CAN BE DONE IN THE OTHER
FORUM AT 'SUBSTANTIALLY LESS INCONVENIENCE OR EXPENSE'. ... 1
RESPECTFULLY CONSIDER THAT I'T MAY BE MORE DESIRABLE, NOW
THAT THE ENGLISH AND SCOTTISH PRINCIPLES ARE REGARDED AS
BEING THE SAME, TO ADOPT THE EXPRESSION USED... IN THE ABIDIN
DAVER (1984) A.C. 398, 415, (WHICH) REFERRED TO THE NATURAL
FORUM' AS BEING "THAT WITH WHICH THE ACTION HAD THE MOST
REAIL AN SUBSTANTIAL CONNECTION'. SO TT IS FOR CONNECTING
FACTORS IN THIS SENSE THAT THE COURT MUST FIRST LOOK; AND
THESE WILL INCLUDE NOT ONLY FACTORS AFFECTING CONVENIENCE




OR EXPENSE (SUCH AS AVAILABLITY OF WITNESSES), BUT ALSG OTHEKR
FACTORS SUCH AS THE LAW GOVERNING THE RELEVANT

WHERE THE PARTIES RESPECTIVELY TRANSACTION..., AND THE PLACES
{4TT-47% "nya ,0w)."RESIDE O CARRY ON BUSINESS

{0 - M)

SYNET ST TR WA VN NPT 20N [ X WIS W30 anms™ e mrp i
TR P RIWT 30D M e W 1 R NIEh Mt 3 My 1R
X2R TP RS DOTTRS M YW DOPwa PR KT DU 09WEn 172 MPRIATIN M NI
Farraim s ibe T a kindvaaruihm ok v ik Kot e b i i-on e b talad [ Wt at vy S vl wieh s T £l e B

MR 1R 73,1 I TN ORI L VIDNW? BHwnn N3 7Y, 0T AR 20¥7 NI 7
TR N @WNR N3 IR 2y

PR HHWAT N9 1050 KD T T 010 DWW DOWAT M Nk YIDWD DR KD $nnLm 1T

g1

TPTA IR 09PN ATIRDS WK W TS DTPY S0 BOWAN 10D O, 0Ny e 20
Y DY YO P 0P DOWRN NV T 29w L0VNDN NP NG Wi 20w AT vt e
TENT TPV AR S NI NI POV YINT DR O T L 20RNAT e’ e Ty 1T

TR T DR sJ"’gz 2O TN TR IR DRI D T JT’Z";“.’“’ T T AN T ST
CGOFE 70090 v s v DRI Drine

IF HOWEVER THE COURT CONCLUDES AT THAT STAGE THAT THERE IS ™
SOME OTHER AVAILABLE FORUM WIHICH PRIMA FACIE IS CLEARLY
MORE APPROPRIATE FOR THE TRIAL OF THE ACTION, TT WILL
ORDINARILY GRANT A STAY UNLESS THERE ARE CIRCUMSTANCES B“x
REASON OF WHICH JUSTICE KEQUIRES THATY A 5TAY SHOULD
NEVERTHELESS NOT BE GRANTED. IN THIS INQUIRY, THE COURT WILL
CONSIDER ALL THE CIRCUMSTANCES WHITTH f.U BEYOND THOSE
TAKEN INTO ACCOUNT WHEN CONSIDERING CONNECTING FACTORS
WITH OTHER JURISIICTIONS, ONE SUCH FACTOR CAN BE THE FACT, IF
ESTABLISHED CGRIEC MV ELY BY COGENT EVIDENCE, THAT THE
PLAINTIFF WILL NOT OBTAIN JUSTICE IN THE FOREIGN JURISDICTION...
MON THIS INQUIRY, THE BURDEN OF PROOF SHIFTS TO THY PLAINTIFE
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ALL THE CIRCUMSTANCES OF THE CASE WILL BE TAKEN INTO ™
ACCOUNT. THE COURT WILL CONSIDER THE FACT THAT A PLAINTIFF
MAY NOT OBTAIN JUSTICE ABROAD BECAUSE, FOR EXAMPLE, THE
JUDICIARY IS NOT INDEPENDENT. I'T HAS ALSO BEEN HELD THAT I'T IS
TO REQUIRE A PLAINTINT, WHO HAD AN NOT CONDUTIVE TO JUSTICE
ARGUABLE CLAIM UNDER WHAT WE WOULD REGARIS AS THE
GOVERNING LAW, TO .K. JTIGATE ABROAID IN A COUNTRY WHICH WOULID
SUMMARILY REJECT THE PLAINTIFI'S CLAIMS. INORDINATE DELAY OF




THE ORDER OF MAGNITUDE OF TEN YEARS BEFORE AN ACTION COMIES
TO TRIAL ABROAD HAS ALSO BEEN HELID TO BE A DENIAL OF JUSTICE;
AS HAS A DERISORILY LOW LIMIT ON l)AMAhI IMPOSED BY THE
LFOREIGN COURL
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THE ,()Ul\ib AM‘ HOWEVER, NOT GOING TO BE EASILY CONVINCED "
OF THE EXISTENCE OF SUCH INJUSTICE, PARTICULARLY WHEN I'T' IS
ALL FGH) IHAI IT ARISES IN A COUNTRY (WITH) WHICH THE UNITED
"UKINGDOM HAS CLOSE TIES
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TAKE THE EXAMPLE OF CASES CONCERNED WITH TIME BARS. LET ME "
CONSIDER HOW THE PRINCIPLE OF FORUM NON CONVENIENS SHOULL
BE APPLIED IN A CASE IN WHICH THE PLAINTIIF TIAS STARTED
PROCEEDINGS IN ENGLAND WHERE HIS CLAIM WAS NOT TIME BARRED,
BUT THERE IS SOME OTHER JURISDICTION WHICEL IN THE OPINION OF
THE

COURT, IS CLEARLY MORE APPROPRIATE FOR THE TRIAL OF THE
ACTION, BUT WHERE THE PLAINTIFF HAS NOT COMMENCED
PROCEEDINGS AND WHERE HIS CLAIM IS NOW TIME BARRED. NOW TO
TAKE SOME EXTREME EXAMPLES, SUPPOSE THAT THE PLAINTIFY
ALLOWED THE LIMITATION PERIOD TG ELAPSE IN THE APPROPRIATE
JURISDICTION, AND CAME HERE SIMPLY BECAUSE HE WANTED TO



TAKE ADVANTAGE OF A MORE GENEROUS TIME BAR APPLICABLE IN
THIS COUNTRY:; OR SUPPOSE THAT I'T WAS OBVIOUS THAT THE
PLAINTIFF SHOULD HAVE COMMENCED PROCEEDINGS IN THE
APPROPRIATE JURISDICTION, AND YET HE DID NOT TROUBLE TO ISSUK
A PROTECTIVE WRIT THERE; IN CASES SUCH AS THESE, I CANNOT SEE
THAT THE COURT SHOULD HESITATE TO STAY PROCEEDINGS IN THIS
COUNTRY, EVEN THOUGH THE EFFECT WOULD BE THAT THE
PLAINTIFF'S CLAIM WOULD INEVITABLY BE DEFEATED BY A PLEA OF
(483 pya o). "THE TIME BAR IN THE APPROPRIATE JURISDICTION
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BUT, IN MY OPINION, THIS IS A CASE WHERE PRACTICAL JUSTICE ©
SHOULD BE DONE. AND PRACTICAIL JUSTICE DEMANDS THAT, 1IF THE
COURT CONSIDERS THAT A PLAINTIFE ACTED REASONABLY IN
COMMENCING PROCEEDINGS IN THIS COUNTRY, AND THAT, ALTHOUGH
T

APPEARS TTIAT (PUTTING ON ONE SIDE THE TIME BAR POINT) THE
APPROPRIATE FORUM FOR THE TRIAL OF THE ACTION IS ELSEWHERE
THAN ENGLAND, THE PLAINTIFF DID NOT ACT UNREASONABLY IN
FATLING TO COMMENCE PROCEEDINGS... IN THAT JURISDICTION
WITHIN THE LIMITATION PERIOD APPLICABLE THERE, TT WOULD NOT, 1
THINK, BE JUST TO DEPRIVE THE PLAINTTF OF THE BENEFIT OF
HAVING STARTED PROCEEDINGS WITHIN THE LIMITATION PERIOL
MAPPLICABLE IN THIS COUNTRY
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THE APPROPRIATE ORDER, WHERE THE APPLICATION OF THE TIME "
BAR IN THE FOREIGN JURISDICTION IS DEPENDENT UPON ITH
INVOCATION BY THE DEFENDANT, MAY WELL BE TO MAKEIT A
CONDITION OF THE GRANT OF A STAY, OR THE EXERCISE OF
DISCRETION AGAINST GIVING TEAVE TO SERVE OUT OF THE
JURISDICTION, THAT THE DEFENDANT SHOULLD WAIVE THE TIME DAR
SN THE FOREIGN JURISDICTION
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NO ACTION SHALL BE BROUGHT IN RESPECT OF ANY CIVIL. WRONG ™
UNLESS SUCH ACTION BE COMMENCED « (A) WITHIN TWO YEARS NEXT

AFTER THE ACT, NEGLECT OR DEFAULT OF WHICH COMPLAINT 1S
MADE, OR... PROVIDED THAT - (A) IV AT THE TIME WHEN THE CAUSE OF
ACTION FIRST ARISES, THE PLAINTIFE IS UNDER THE AGE OF BIGITTEEN
YEARS ORIS OF UNSOUND MIND OR THE DEFENDANT % NOT HN

PALESTINE, SUCH PERIODS OF TWO YEARS SHALL NOT BEGIN TO RUN
UNTIL THE PLAINTIFF ATTAINS THE AGE OF FIGHTEEN YEARS (_.MI:&
CEASES TO BE OF UNSOGUND MIND OR THE DEFENDANT I8 ACGAIN
"LCWTTHIN PALESTINE
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